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teen Years; to commence at the Term of * bitſunday; 1758, fot the Houſes, Graſs and Paſtur 
the arable Land, at the Separation of the am da that Year from the Ground, atid the Condition for the 
"Limitations of the Term in Conformity to the Entail 


. and declared, That in caſe the ſt 


John Carre of Cavers, E. « © Appellant. 
Aliſon, Mary, Iobel, Elizabeth, 4nd Eſther 
Cairns, a// D 


Biers of the Deceaſed Wil- | 
liam Cairns, Tens, is Welker „and Reſpondents, 
others, - - S - - 


1 


The Appellant's C A S E. 


in Thomas Crre of Covers fete hs Fitts in fret Tull, geg Si, rige, retire, Gehen 
82 : 221 Declaring rievertheleſs, that notwithſtanding 

10 the irritant Clauſe above-mentioned; it ſhall be 1 to the {id Jobs Carr, and remanent Heirs 
« of Entail above in caſe of their reſpective Succeſſions, to ſet Tacks (l. e, grant Leaſes) of the 
« Lands and others above-mentioned, the ſame only for the Lifetime of the Settet; or for Fifteen Years, 
« without an evident Diminution of the Rental as Lands may be ſet for at the Time, otherways all ſuch 
% Tacks are hereby declared to 'by null and void, and to be ati Deed of Contravention of the irtitant Clauſe 


for 


Four Years before the Expiration of the above Leaſe; Mam Cairns dpplitd to Mr. Carre, the Appellant's 
Father, who had then ſucceeded to the Eſtate, for a new Leaſe of his 2 to commence ar the Terhination 
of the former in the Year 1758 ; and although the Entail only permitted a Leaſe to be granted for Fifteeri 
Yeats certain; and that the Broer Leaſe had been limited to that Period, William Cairns was deſirous to 
have the Chance of a Nineteen Years Leaſe, in the Event of the Appellant's Father's 


CCC. 
conceived as ubliſt for t erm i ears, if Mt. Carre live © bog; but ts 
the End of Fifteen Yeats if Mr. Carre ſhould die ſooner. long, determine at 


© Th Purſuanct of this 


John Carri of Covers, the Appellant's Grandfathet, granted 4 Leaſe 6f tlie Fart of So/How to Millan 
Calm, Faber to the Reſpotdente, Fifteen Years. | | am of file to Mia 


Agteement, a Liſe was of this Date entered into between the ſaid Parties for Nine- 
„ and for. 
was entered in the Clauſe of Warranty in the follow- 


ing Words, Which Tack above-written; the OR Carre binds and obliges him, his Heirs and Succeſſors 
» 


' to warrant to be good, valid; and ſufficient, 


ſafe; arid ſure, to ſaid Wiliam Cairns and his 
« foreſaids, at all Hands and again 


| all deadly as Law will, declaring always, as it is bereby expreſsly provided 
| John Carrt tex depart this Life before the expiring of this Tac 
then the Obligation of Warrandice above-written; ſhall not be extended any further than in conſiſtent wit 
* the Powers be bath by the Entuil of ſaid Lands with reſpt# to the granting Tacks thereof.” | 


The Appellant having ſucceeded to the Eſtate of Cavers, upon the Death of his Father in 1966, from the 
Terms of the laſt Leaſe granted to Cairns, expreſsly referring to the Entail; did not apprehend there could be 
any Doubt of its expiring at the End of Fifteen Years, and the Reſpondents themſelves entertained the ſame 
Idea of it, for Fobn Bruce the Son- in- a of Cairns, and Huſband to one of the Reſpondents, entered into an 
Agreement with the Appellant for a new Leaſe of the Farm, to commence at the End of the Fifteen Years 
at a conſiderable encreaſed Rent.— The Appellant brought an Action before the Sheriff of Roxburghſbire for 
removing 15 c. ejecting) the Reſpondents, and having produced to the Sheriff an Extract from the General 
Regi the original Bond of Entail, he prayed the Sheriff to find that the deceaſed Fobn Carre of Cavers 
no Power to grant Leaſes for a longer Time than Fifteen Years, and therefore to decern in the Removing, 
as the Leaſe of the Farm of Seftlaw had exiſted for Fifteen Years, at Whitſunday, 1773. 


The Reſpondents anſwered, and the Sheriff pronounced the following Interlocutor, Having conſidered 
« the Repreſentation and Extract of the Bond of Entail therewith produced, with the Anſwers for the 
« Defendatiits, finds the Heir of Entail in Poſſeſſion of the Eſtate of Cavers, by the Condition of the Entail, 


« ig debarred from letting Tacks for a longer Space than his own Life, or the Term of Fifteen Years, and 


« decerns in the Removing," 


This Judgment was brought under the Review of the Court of Seſſion by Bill of Advocation of the 
Nature of a Certiorari, in the Name of the Widow and Daughters of Filliem Cairns then deceaſt, and of 
Robert Cranſton in Crailing ball, Huſband to one of the Daughters, and of Fobn Bruce, Tenant in Kelſo Mills, 
Huſband to another of the Daughters The Appellant put in his. Anſwer to the Bill, when the Lord 
Pitfour, Ordinary, took the ſame to report to the whole Lords, who upon adviſing Informations for both 
Parties, remitted the Cauſe fmpliciter to the Sheriff, who again decerned in the Removing. 


The Reſpondents preſented a Bill of Suſpenſion, for an Injunction to ſtay the Effect of the Sheriff's Decree— 
Anſwers were made to this Bill, complaining both of the Incompetency and Impropriery of ſuch an — 4 
cation — The Bill was, however, paſſed, and came before the Lord Kaims, Ordinary z when his Lord F. 
after hearing Parties, pronounced the following Interlocutor : * Of Conſent holds as Minutes what is 

« forth in the Suſpenſion, and Anſwers to the Bill of Suſpenſion, and' appoints the Cougar 04 pellant) to 
« give in forthwith a Copy of theſe Anſwers ; and before Anſwer, as to the Merits of the wks, appoints 
« the Suſpenders (Reſpondents) to give in, in Ten Days, a Condefcendance of the extraordinary Improve- 


« ments alledged made on the Farm, the Expence thereof, and any Vidirttas they can; that the ſame” has not 
yet been recovered out of the Profits of the Farm," | 


In 


Appellant's 
Argumeat, 


the 


1 
of the A 


Anſwers were made the Part 
both Parties, * 


rr. 
upon whereof, follow locutor was pronounced , 
6 heving adviſed the Informations — 


„ pend the Letters Amplialuor, and of 
Againſt this Judgment the Appellant preſented a reclaiming Petition, to which Anſwers were made by the 
Reſpondents. 1A?) Aalen 7 


The principal Points agitated berween the Parties, were, 1mo. Whether by « juſt ConſtruQtion of the Deed 
of Entail, the Tenants owe lr ye or oy Leaſes for a Y = than Fifteen Years, or 
the Life-time of the Granter ? And, 2do, What is the real and juſt Import and Conſtruction of the Leaſe and 
Clauſe of Warranty, entered into in the Year 1754, between the Appellant's Father and Jilliam Cai 


Upon the Firſt of theſe Points, the Reſpondents pleaded — 

That by the Deed of Entail, the only Prohibitions on the Tenants in Tail are, „ That it ſhall not be 
% lawful to the Heirs of Entail and Proviſion therein mentioned to fell, anailzie (alienate) wadſett, or diſpone, 
% redeemably or irredeemably, ſaid Lands, or any Part thereof, or to grant Infeoffments of Annualrent or 
« Liferent furth thereof ; or to contract Debts, or to do any other Facts or Deeds, civil or criminal, where- 
« upon ſaid Lands may be any ways evicted, adjudged, appriſed, become caduciary or eſcheat.”—There. is no 
Reſtriction whatever upon granting Leaſes ; and the only Meaning of the Clauſe reſpecting Leaſes, ſeems 
to have been to reſtrain the Tenant. in Tail from granting Leaſes beyond a limited Time, or his own 


& * 


Life, for à lower Rent than what the Land formerly paid. * 


Upon the Second Point the Reſpondents obſerved, That in all Queſtions of this Kind the leaſing Clauſe, 
. agar Sk both the Eſtate let, and the Term of Endurance, is and muſt be the governing Rule, as all the 
other Clauſes are but relative thereto; and that in the preſent Caſe, Mr. Carre let to William Cairns the Farm of 
Softlaw for a Term of Nineteen Years certain without Reſtriction or Lamitation.  - 11 te 
5 ene * IT nne 

The Appellant inſiſted that the Words of the Entail reſpecting the granting of Leaſes were expreſs, clear, and 
unambiguous, declaring that it ſhould not be lawful to the Tenants in Tail to grant Leaſes for a longer Term |, 
than the Life of the Granter, or for Fifteen Years without any material Diminution of the Rental; and if made 
otherways the Leaſes themſelves are declared void, and the Perſon granting them forfeits the Eſtate not only far 
himſelf but for the Heirs Male of his Body. That the, Law had required no preciſe Form of Words to be 
uſed in making a Deed of Entail.—It is ſufficient that the Deed be conceived in Language ſufficiently 
expreſſive of the Will of the Maker as to the Limitation he intends: to impoſe upon his Repreſentatives, and 
the Penalties or Forfeitures annexed to the Tranſgreſſion of ſuch Limitations; all which is done in the preſent 
Caſe, and the plain Import of the Clauſe is, that the Power of leaſing ſhall be. only for the Liferime of the 
Granter, or for Fifteen Years—IFf it is limited to the Lifetime of the Granter, he is laid under no Reſtriction 
as to the quantum of Rent, but if it is granted for the definite Term of Fifteen Tears, the Lands muſt be fer 
without any material Diminution of the Rental at the Time, as that Term may endure after the Lifetime of 


the Leſſor, | 
© Upon the Second Point the Appellant argued, | 


That mutual Contracts muſt be explained, not only by the expreſs Words, but agreeable to what ſhall ap- 

pear to have been the Meaning or Intention of Parties, That upon a found Conſtruction of the preſent 

e, (the Grantor being now dead) it cannot be ſuſtained as effectual againſt the preſent Tenant in Tail for 

a longer Term than Fifteen Years, which is now elapſed. That although the Leaſe is granted for Nineteen 

Years from Whitſunday 1758, it is qualified with this Declaration, “ That in caſe the ſaid John Carre ſhall 

« to t this Life — the Expiry of the Tack, then the Obligation of Warrandice ſhall not be extended 

« any further than what is conſiſtent with the Powers be hath by the Entail of ſaid Lands with reſpect to the grant- 
* ing Tacks thereof. a | | | 4 


This axpreſs Reference to the Deed of Entail, with —_ to the Power of granting Leaſes, is as conclu- 
ſive and binding as if the Clauſe itſelf had been engroſſed in the Leaſe, and the Conſequences thereof inſerted 


1 1 


in the ſame.—It is clear that Cairns, as well as Carre, knew what Powers the Entail gave in this Matter. The 


Leaſe provides, that in caſe Carre ſhall die before the Expiry of the Tack, (i. e. the Term of Nineteen Years) 
thea the 2 the Leaſe for that Term of Nineteen Years ſhall not extend further than what is conſiſtent 
with the Powers Mr. Carre had by the Entail of his Eſtate, with reſpe#7 n Leaſes — which is 
the ſame Thing as if he had ſaid, that in caſe of the Grantor's Deatli, the Warranty of the Term 'ſhall not 
extend further than Fifteen Years, as directed and limited by the Entail of the Eſtate.— The Firſt Leaſe made 


to Cairns was for the expreſs Term of Fifteen Years.—This Second Leaſe, beſides the certain Term of Fifteen 


az Feb. 1974+ 
cater eppeted 
cutor a 

from, , 


Years, takes the Chance of Four Years more, if the Granter ſhould ſo long live; but as he died within the 
Fifteen Years, the Leaſe muſt determine at that Period, purſuant to the expreſs Agreement between the Parties 
and the Terms of the Leaſe above - recited. $a WM | 


The Court of Seſſion were to pronounce the following Interlocutor : . The Lords having conſi- 
« 1 the foreſaid Petition and Anſwers, adhere to their former Interlocytor, and refuſe the Deſire of the 
« Petition,” r | 2 See ee 

8 VPN 1 | M's TJ 4 : 41k 411 „ f N 
The Appellant conceiving himſelf to be greatly aggrieved by the ſaid Interlocutors of the Court of Seſſion 
of the 9th anuary, and 22d February, 1774, has "4 ma therefrom to your Lordſhips, and humbly hopes 


* re J 12 4 n 
” ; : 


vs 


(1 


Anſwer, 


his Death, the Term allowed by the Entail (viz. Fifteen 
Years) was to be the Period of it's Endurance : Had it been the Meaning and Intention of 


Parties to have made the Leaſe for Nineteen Years certain, it would have been granted 

mple and unqualified, but as in that Caſe, the Granter would have ſubjected himſelf, and 
his Tue to a Forfeiture of the Eſtate, his obvious Intention was, to guard againſt ſuch an 
Accident by a Compliance with the Prohibition impoſed upon him by the Entajl. 


The Deed of Entail not being recorded renders it ineffectual againſt Purchaſers and Creditors, 


pp be conſidered in the Light of a Purchaſer, he cannot be prejudiced 
it, 


The Want of Regiſtration has no Effect upon this Queſtion—the Tenant is bound the 
Terms of the Leaſe, whether the Entail ww not—by his Leaſe he — wit to a 


Reſtriction of its Endurance in a certain Event, and as that Event has actually taken Place 
he is not entitled to hold the Poſſeſſion for a longer Period. 


The Condition annexed to the Warranty of the Leaſe cannot be conſtrued to operate upon 
the Term, but was meant to ſave the Grantor and his Heirs againſt any Action of Damages 
that might have been competent againſt him at the Suit of the Leſſee, if he ſhould have 


been turned out of Poſſeſſion ſooner than the Expiration of the Nineteen Years, for want 
of Powers in the Grantor to make ſuch Leaſe. 


If the Leaſe had been made ſimple and unqualified for the Term of Nineteen Years, there is 
no Doubt but it would have been good and effectual to the Grantee for the whole of that 
Term, in reſpect of the Entail having never been recorded, and therefore no Action of Da- 
mages could ever have been competent to the Leſſee. 


The true Reaſon of annexing the Condition to the Clauſe of Warranty, was to prevent any 
Queſtions with the Heirs of Entail on Account of the Grantor's having exceeded his Powers; 
and therefore both Parties covenant with each other, That in caſe John Carre ſhall happen 
<< to depart this Life before Expiry of this Tack, then the Obligation of Warrandice ſhall not be 

<<. extended any further than what is conſiſtent with the Powers be bath by the Entail of ſaid 
Lands with reſpecs to granting Tacks thereof.” —The Powers given by the Entail with 
reſpe& to granting Tacks is, that they ſhall be for the Term of Fifteen Years, or Life of 
the Grantor.— The Grantor of the Leaſe or Tack in Queſtion having died within the Fifteen 
Years, the ſame cannot exiſt for a longer Term, but muſt determine at that Period, according 
to the expreſs Agreement of the Parties. 


AL. WEDDERBURN. 
HENRY DUNDAS. 
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To be heard at the Bar of the Houſe of Lords, on 


4 Tiga, the 26th Day of April, 


- 


John Carre, E/ 
Aliſon Cairns, et al. 


Appellant. 
Reſpondents, 


The Appellant's CASE. 


5 


* 


* 


174+ 


— 


— 


7 
: 


